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Canada Pension Review Tribunal Appeals

An Overview

Canada Pension Review Tribunal – Disability Appeals

The Parties

You are called “the Appellant”, because it is your appeal.

The office which decided that you were not a person with a disability is called the Minister of Human Resources and Development Canada (Minister of HRDC).  The office where you filed your appeal is called the Office of the Commissioner of Review Tribunals.  The Review Tribunal makes the decision about your case, and is independent from/separate from the Minister.

After you file your appeal

You will receive a letter from the Office of the Commissioner of Review Tribunals telling you when and where your hearing will take place.  The Review Tribunal will give you at least 20 days notice before the hearing date.

The hearing will probably last between 1 to 2 hours.

Who will be there?

The Review Tribunal consists of 3 members.  The Chairperson must be a lawyer, one member must be a health care professional, and the third member is selected from a panel of qualified persons.

You can bring someone to represent you at the hearing.  Your representative does not have to be a lawyer.  You can also bring any witnesses who can give evidence about your disability.  At the beginning of the hearing, all witnesses will be asked to leave the hearing room until they are called in to give evidence.  

Also, the Review Tribunal may allow you to have a family member or friend at the hearing for your moral support.  If the Review Tribunal lets you have a friend or family member stay with you throughout the hearing, the friend or family member is not permitted to speak or give evidence to the Review Tribunal.

The Hearing Room

A Review Tribunal hearing takes place in the room set out on the letter notifying you of the hearing.  Usually, the Review Tribunal members sit at a table at the front of the room and you and any Ministry representative will be seated at tables facing the Review Tribunal members.  It is not as formal as a courtroom and it is a private hearing.  There is no court reporter present.

What Happens at a Hearing:

Introductions

At the beginning of the hearing, the Review Tribunal Chairperson will introduce him or herself and the other members of the Review Tribunal.  The Chairperson will ask for the names of all the people at the hearing.  The Chairperson will confirm the mailing address where the Review Tribunal will send the decision about your appeal.  Next, the Chairperson may give you a brief description of the Review Tribunal’s role and that it is separate from the Minister.  Usually, the Chairperson will make sure that the Review Tribunal has all of the documents sent to it by you and by the Minister.  

Preliminary Matters

Next, the Chairperson will deal with any “preliminary matters”.  For example, if you are asking for an adjournment, do this now.  As well, if you have any additional medical documents or other documents, you should provide them to the Review Tribunal.  Make sure that you bring at least 5 copies of any documents you want to give to the Review Tribunal (3 copies for each of the Review Tribunal members, 1 copy for the Minister’s representative, and 1 copy for you).

Presenting Your Case

After the preliminary matters are over, the Review Tribunal will want to hear from you and your witnesses.

· What do I have to prove?

There are generally three main issues in a CPP disability case:

1.
Whether the appellant meets the disability test.

The Review Tribunal must decide, based on all the medical evidence and the evidence at the hearing given by you and any other witnesses, whether you are disabled as defined in the Canada Pension Plan (CPP).  That is, you must show that you suffer from a severe and prolonged mental or physical disability.  A disability is severe if the person is incapable regularly of pursuing any substantially gainful occupation.  CPP policy sets out that “any” substantially gainful occupation means an occupation in which the applicant might reasonably be expected to be employed regardless of whether or not it is related to his or her previous occupation.  A disability is prolonged if it is likely to be long continued and of indefinite duration or is likely to result in death.

It is not enough to show that you are disabled now.  You must show that you were a person with a disability at the time you applied for Canada Pension Plan benefits.

2. What is the date on which the appellant should be determined to have become disabled, and

3. Whether the appellant meets the contribution requirements.
The remainder of this paper addresses issue 1.
· How do I prove that I am disabled?
The main part of the hearing will involve you giving evidence about your medical conditions and how they affect your employability.  This is your chance to tell the Review Tribunal member about each of your medical conditions, how serious (or severe) they are, and how long the condition(s) are expected to last.  Finally, you must explain what impact your medical conditions have had on your ability to be gainfully employed.  

Keep in mind the definition of “disabled” under the CPP when thinking about what you’d like to say at your hearing.  It may be helpful to fill out or review the “CPP Questionnaire” (a copy is attached).  You can make brief  notes about the things you want to talk about during your hearing.  Do not have long notes to read at your hearing as the Review Tribunal may not let you read your notes as evidence and your evidence may not be very convincing if simply read to the Review Tribunal.  It is best to keep your notes very short and in point form.  For example, if you have problems walking and you are afraid you will forget to tell the Review Tribunal about it, then just write “walking” on your notes to remind you to talk about it - don’t write exactly what your problems are with walking, or you’ll end up reading the whole thing at your hearing.

Make sure you tell the Review Tribunal about each medical condition you have.  Describe the condition:

· What are the symptoms (and how often you have them, and how bad they are, how long do they last)

· Whether you have ever been hospitalized because of it

· Whether you use any assistive devices (such as a cane, back support, bars in the bathtub, etc.)

· What medications you are taking (bring your medication with you if you have many or a printout from your pharmacy)

· What other treatments you are getting for the condition, if any, and how they are helping or not helping (such as physiotherapy, etc.)

There are many things you may want to tell the Review Tribunal about.  The following pages have examples of areas that may be important in your case.  If one area is not important in your case, then skip to the next one.  You may also have things that you want to talk about that are not on this list.

Pain – If one of your problems is with pain, you should give the Review Tribunal some details about the nature of your pain such as:

· Where exactly is your pain?

· How bad is it?  Describe the pain (i.e. sharp, shooting, burning,…)

· Is it constant?  How often do you feel pain?

· Is it sometimes worse than others?  When?

· Do you wake at night because of pain?

· Are you ever confined to bed or to the house because of the pain?  If so, how often?

· Has your pain been getting better or worse over time or has it been the same?

· What are your limitations because of your pain?

· Does your pain prevent you from becoming gainfully employed?

Sleep – If your medical conditions cause you to have problems sleeping, you should describe and explain the problems:

· How well do you sleep?  

· How long do you sleep before waking?  How many times a night to you awaken?

· How do you feel in the morning?

Mobility – If you have any problems with mobility because of your medical conditions, you should describe and explain them to the Review Tribunal:

· Walking (How far?  Then what happens?)

· Standing (How long?  Then what happens?)

· Sitting (How long?  Then what happens?)

· Getting up out of a sitting position or sitting down

· Extending arms over head or in front of you

· Do limits on your mobility prevent you from being gainfully employed?

Other – If you have problems with any of the following, you should also describe and explain:

· Use of hands or fingers (to write, pick up small items, etc.)

· Carrying things

· Driving or taking public transport

· Pushing/pulling (ex. Grocery cart, vacuum cleaner)

· Going shopping

· Handling finances

· Vision

· Hearing 

· Speaking

· Memory

· Concentration and attention

· Comprehension

· Problem solving

· Dealing with stress or responding emotionally to situations

· Balance

· Breathing

· Feeling of anxiety or sadness

Finally, you may also want to tell the Review Tribunal about the following:

· Whether you are receiving any other benefits because of your medical conditions such as Workers Compensation benefits or Long Term Disability benefits from insurance

· What is your education level, including any vocational training, upgrading, or apprenticeships and any problems you may have reading and writing

· What is your job experience:

-When was the last time you worked?  What were you doing?  Did you stop working because of your medical conditions?

-What were your previous jobs and experience?

-if you think you would have problems working, explain what you think your problems would be and why.

After you are finished giving your evidence, the Review Tribunal may ask you some questions.  As well, if someone is there from the Ministry, he or she may ask you some questions.  If you do not understand the question being asked, tell the Chairperson that you do not understand the question and he or she will try to help you understand.  If you do not know the answer to a question, tell the Review Tribunal that you do not know the answer.  Don’t worry if it takes you a moment to think about the answer to a question.

Other Witnesses

If you have a friend or family member who lives with you or helps you, he or she can give evidence and tell the Review Tribunal about her or his observations about your medical conditions and how they affect you.

Medical Reports

The Review Tribunal will also look at the medical reports in your file to help them decide if you are a person with a disability.

At your hearing, go over your medical reports and the forms that your doctor completed when you applied and draw the Review Tribunal members’ attention to what you think is important.  If you presented new medical reports at the hearing, make sure you point out what you think is important for the Review Tribunal members to consider.

The Minister’s Submission

Make sure that you read the Minister’s Submission carefully and address any points that you disagree with.  The Minister’s submissions may include wrong information which could mislead the Review Tribunal or blanket statements which could be easily challenged.

The Minister’s Case

Usually the Minister does not send a representative to Review Tribunal hearings.  If a representative attends, he or she may present oral argument in support of the Minister’s position in addition to the Minister’s written submission.

Summarizing Your Case

At the end of the hearing you will have a chance to summarize your case and to briefly tell the Review Tribunal why you think you are a person with a disability.  Again, keep the test for a person with a disability in mind.

The Decision

The Review Tribunal will send you a written decision setting out whether it granted your appeal and the reasons.  The CPP does not specify a time limit for sending a decision but, generally, you will receive a decision within a couple of months.

